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REPLY TO EUROPEAN COMMISSION’S CALL FOR EVIDENCE 

 
ATHENS, 15 SEPTEMBER 2008 

 
SUBJECT:MIFID TRANSPOSITION QUALITY CHECK 
 
This reply is issued on behalf of the Association of Athens Stock Exchange Members 
(SMEXA). Following the Commission’s request for feedback on the implementation of MiFID 
directive and its implementing measures in various Member States, including Greece, SMEXA, 
by virtue of this letter, would like to respond focusing mainly on super-equivalent requirements 
imposed intentionally or unintentionally by Greek law. 
 

1. report by external auditors 
According to art 18 par 3 of law 3606/2007 and decision 1/474/13.6.2008 of the Hellenic 
Capital Markets Commission (HCMC) investment firms shall ensure that their external auditors 
report annually to the HCMC on the adequacy of the firm's arrangements regarding the totality 
of organisational arrangement. This requirement does not apply to credit institutions but only to 
investment firms, increasing the cost of operation of investment firms compared to banks, not 
only due to the cost associated with the audit itself, but also due to the fact that, in practice, 
audit firms promote consultancy services in order to provide a reservation free report.  
 
This requirement is imposed as a super-equivalent requirement compared to article 20 of the 
MiFID implementing directive which limits the audit report requirement to arrangements made 
under Articles 13(7) and (8) of Directive 2004/39/EC and the relevant section of the 
implementing Directive. Greek law and decision 1/452 of the HCMC have transposed art 20 
requirement in the exact same wording. However law 3606/2007 and decision 1/474/13.6.2008  
require for an additional annual report instead of the auditor’s disclosure duty to the competent 
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authority in accordance with art 55 of MiFID Directive (relations with auditors). In practice this 
leads to extending the scope of the audit requirement imposed by art 20 of the implementing 
Directive, which, however, is a maximum harmonisation Directive, and consequently to 
considerable additional costs and a distortion of fair competition between credit institutions and 
investment firms for the provision of the same services.  
 

2. interpretation of the term “good repute” for person  who effectively direct the 
business of an investment firm 

According to art 9 of the MiFID directive Member States shall require the persons who 
effectively direct the business of an investment firm to be of sufficiently good repute and 
sufficiently experienced as to ensure the sound and prudent management of the investment 
firm. In interpreting the term good repute the HCMC does not grant approval for a BoD member 
or a person that effectively direct the business of the investment firm, if such a person has been 
convicted by virtue of decision of a court of first instance for certain behaviours provided in the 
relevant decision of HCMC, without taking into account that, in case of an appeal the decision 
of first instance is suspended. Due to the wide spectrum of behaviours caught by the HCMC 
decision, and the low standards of finality with regards to the court decision issued (first 
instance decision), this rules causes considerable problems to small-size investment firms. 
 

3. selection of executing parties by credit institutions 
Most credit institutions either provide in their execution policy that they only forward orders for 
execution to their subsidiary investment firm or do that in practice, without justifying the 
inclusion of only one entity in their execution policy or the use of only one entity in practice. It 
should be noted that the use of one entity cannot be justified on grouping of orders grounds, 
since such a practice is not allowed by the provisions of the Athens exchange regulation other 
than in cases of execution of decisions to deal pursuant to portfolio management services. In 
addition Credit institutions rarely provide information about the conflicts of interest that may 
arise under the use of their subsidiary as the single execution entity, or any detailed information 
on any retrocession fees or other inducements.  
 

4. eligible counterparties 
Greek law in transposing article 24 of MiFID (transactions with eligible counterparties) extended 
the requirement for express consent to all eligible counterparties, both those described in par 3 
and those described in par 2 of art 24 of the Directive (eg other investment firms or UCITS). To 
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that effect Greek investment firms can only treat a counterparty as eligible counterparty only if 
they receive its prior express consent, otherwise they must treat it as professional client. In 
addition due to the application of normal Greek Civil law, they must treat all such clients as 
professionals until they receive their express consent. In that respect, the categorisation of 
eligible counterparties in Greece has only minimal or no use at all.   
 

5. supervision 
Supervision of organisational requirements under MiFID of credit institutions is performed by 
the Bank of Greece while with regards to investment firms by the HCMC. This leads to two sets 
of transposition rules of the implementing Directive regarding organisational requirements, one 
by the Bank of Greece and one by the HCMC. This structure carries the risk of differentiations 
in the application of the implementing measures and could lead in practice, due to the lesser 
expertise of the Bank of Greece on these matters regarding investment services, to a more 
favourable application of organisational requirements for credit institutions. A notable example 
is that bank employees that provide investment services in bank brunches are very unlikely to 
be certified to do so, where employees of investment firms or tied agents supervised by the 
HCMC are required to be certified as analysed above. 
   
Answers to Certain Questions re MiFID 
2.1. 

2.1.1. The transition into the MiFID regime has been effected in a smooth and timely 
manner for local participants. However, there are additional 
provisions/requirements for local members that do not apply to foreign ones. We 
believe that these provisions lead to disadvantages with respect to local members’ 
competency. 

2.1.2. Mifid’s provisions with regards to organizational/administrative requirements have 
unfortunately been imposed on a ‘uniform’ basis instead of ‘firm-specific’ as the 
Association of the Members of the Athens Exchange has repeatedly requested. 
We feel that small and mid-sized investment companies or companies that provide 
‘non-complex’ investment services should be excluded from certain organizational 
requirements (compliance and/or legal departments etc.) that demand large 
organizational structures and are costly to maintain. and outsourcing of services 
should be applied instead. 

      2.1.3.   
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  2.2.   
      2.2.1. Best execution has led to additional costs for investment firms. These could be 
categorized as Information costs and Reporting costs. On the information side, MiFID has 
created a whole new industry of venue and price information providers. The purpose was to 
obtain the most accurate insight into price and volume movements of assets that trade in 
multiple venues. The results are: fragmentation of information, difficulty in obtaining the 
information, complexity in handling various types and providers of the information and inability 
to effectively compare and monitor price movements. All these lead to additional costs and 
barriers to operate for market professionals. As a result, Market participants are almost unable 
to obtain the total amount of information and resort to ‘choosing’ the venues they can handle. 
This is called obscurity. Finally, providers of information, use their capacity/positioning in order 
to impose pricing, instead of competing for the lowest possible cost to the customers. 
 
On the other hand, Reporting has created the need to invest in multiple software/hardware 
utilities that impose large maintenance costs and result in a total chaos as per the quality and 
timeliness of the information provided. We suppose that such inefficiencies regarding the 
gathering of information, decrease the authorities’ and professionals’ abilities to have a 
transparent view on the market movements. 
 
As a last note to best execution, we would like to stress the inability to verify the actual price 
received due to the lack of transparency of various platforms and the structural problems 
imposed by data vendors (as mentioned above). 
 
 
2.2.3. 
The suitability and appropriateness tests are difficult to implement. The articles covering 
MiFID’s provisions on that matter are general in their nature, scope and provisions and vague 
regarding the course of action they introduce. Market professionals are unclear on 
what/how/when they must follow certain tests and the duties these tests may introduce to them. 
 
2.2. Competition between trading venues: 
 
Most of our comments on the matter are similar to the ‘best execution’ problems we pinpointed: 
Total lack of transparency with regards to pre-trading and post -trading appears to be the 



 
14-16, Fidiou str.  106 78 Athens, Greece, Tel. no: 2103844307, 2103844283, fax no: 

2103303791, E-mail: smexa@vivodinet.gr 

5

normal way of business for out-of-exchange venues and internalisers. As a result, the Hellenic 
market participants and investors have no information concerning price-volume-time on local 
stocks that trade in alternative (to the ASE) venues or are subject to internalization. 
 
We feel that most alternative trading venues serve as a means to bypass transparency and 
exclude market participants, instead of increasing the competition amongst exchanges and 
lowering the costs. We urge that instead of attempting to clarify problems in detail (e.g. are 
there problems to enter these venues, is it difficult to access the central counterparty), the 
European commission should re-examine the legal framework of the venues and introduce a 
new consultation with regards to internalization. 
 

 


